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REPORT TO JUDGE PRESSLER RE PREJUDGMENT INTEREST

Prejudgment Interest Should Not Be Allowed for Future Lost Wages
or Future Medical Expenses

The Supreme Court asked the Civil Practice Committee to

review and make recommendations on whether prejudgment interest on

future lost wages and future pain and suffering damages should be

allowed.  While the majority of the Committee recommends that

prejudgment interest be allowed on future pain and suffering, the

Committee was equally split on the question of whether prejudgment

interest should be allowed for future lost earnings.  Set forth

below is the report on behalf of those who believe that NO

prejudgment interest be awarded for future lost earnings. 

With respect to future pain and suffering, a number of

members believe that a valid distinction can be made between

future lost earnings and future pain and suffering.  They would

ALLOW prejudgment interest for future pain and suffer-ing.  The

argument in favor of this position is set forth below.  Others

take the logical position that prejudgment interest should NOT be

awarded on any future damages, includ-ing future pain and

suffering.  Attached please find the memorandum of June 7, 2001 by

Michael Stein, Esq. in support of this position.

While the Civil Practice Committee did not address the issue 



1 Mary F. Rubenstein's March 15, 2001 memo, p. 8.
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of future medical expenses, the writers of this report believe

that for the reasons set forth below, prejudgment interest should

NOT be awarded for future medical expenses.

The Court is well aware of its decision in Ruff v. Weintraub,

105 N.J. 233, 245-46 (1987), which held that prejudgment interest

should be awarded on damages for both past and future losses. 

However, New Jersey apparently is in the distinct minority on this

issue, as the research provided to us concludes that "There are

only a few states that permit an award of prejudgment interest on

future losses."1  Today in New Jersey, the standard jury

interrogatories typically request the jury to determine the

following damages:  (1) (all) pain and suffering; (2) past medical

expenses; (3) future medical expenses; (4) past lost wages; and

(5) future lost wages.  Model Civil Jury Charge, 6.10B.

1. Future Lost Wages

Prejudgment interest should not be awarded for future lost

wages because the calculation of future lost wages, under the New

Jersey Model Jury Charge §6.11(d)(2)(c), takes into account the

delay in payment from the time of the injury until the verdict and

compensates the plaintiff for that delay.  To add prejudgment

interest on top of this would result in a windfall to the

plaintiff and a penalty to the defendant.
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The purpose of prejudgment interest is to compensate the

plaintiff for the delay in payment from the time of the injury

until the verdict.  Ruff v. Weintraub, supra, at 244-45.  It is

part of the effort to make the plaintiff whole.  Awarding

prejudgment interest also encourages settlement in that the

defendant has no incentive to delay payment in order to have the

use of the money.  Id. at 245.  However, the Court acknow-ledged

that "the applicability of a compensation rationale for

prejudgment interest may be questionable in the case of future

losses...." 

Plaintiffs typically present an economic expert who

calculates the lost wages up to the date of trial as well as the

present value of future lost wages.  That present value is the sum

which, if awarded to the plaintiff and invested in a risk free

investment, would pay plaintiff's future wages up to the time of

retirement.  

For example, suppose an accident takes place in 2000, and the

proofs show that in the year 2010 plaintiff would have earned

$60,000.  The sum of money that needs to be paid in 2000 in order

to generate the sum of $60,000 in 2010 we will assume is $40,000. 

If damages were awarded in 2000, plaintiff would receive $40,000

in full compensation for the lost wages in year 2010 and no

prejudgment interest would be awarded.  

Now, if the damage award were made four years later, the



2 In Jones, supra, the U. S. Supreme Court stated that
"it is both easier and more precise to discount the entire
lost stream of earnings back to the date of the injury... . 
The plaintiff may then be awarded interest on that
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amount of the award would represent the sum of money needed in

2004 to generate $60,000 in 2010.  That sum would be greater than

the amount needed in 2000, but less than $60,000.  For example,

the award in 2004 might be $48,000 for future lost earnings for

the 2010 year.  In other words, plaintiff will receive more money

for the lost wages for the year 2010 if the case is tried in 2004

than if it is tried in 2000.

If the award were further delayed, say it was not made until

2006, then even a larger sum would have to be paid to plaintiff to

compensate for the loss of earnings in 2010.

As we previously said, our current model jury charges

explicitly tell the jury to discount the future lost wages to a

present value lump sum of money.  Model Civil Jury Charges Damages

§6.11(d)(2)(c).  Thus, the jury's verdict explicitly awards a

present value figure that will fully compensate the plaintiff for

his/her future lost wages at the time of trial.

Accordingly, we believe that there is no justification for

awarding prejudgment interest for future lost wages for several

reasons.  First, mathematically the present value of the future

lost wages at the time of trial fully compensates the plaintiff

for all future lost wages.2  Adding prejudgment interest to that



discounted sum for the period between the injury and
judgment."  In that case and going back to our example,
plaintiff would be awarded $40,000 for the year 2010 lost
wages regardless of the date of trial and prejudgment
interest would then be appropriate.
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amount would create a lump sum award that would exceed plaintiff's

future lost wages and, thus, create a windfall to the plaintiff. 

Second, the current jury interrogatory already asks the jury to

separate past and future lost wages and thus no complexity is

added to the existing system.  Third, the jury is currently

instructed to discount the future lost wages to a present value.

Also, we feel that providing too great a windfall to the

plaintiff will discourage settlements.  In other words, plain-

tiffs may be less inclined to settle cases if they believe that by

going to trial they can obtain sums in excess of what their actual

losses are.

Lastly, there is no incentive for a defendant to delay

settlement for future lost wages because the present value for any

given future year will increase as the case gets older.  Thus,

awarding prejudgment interest on future lost wages has no economic

rationale, does not compensate the plaintiff for loss of income

that would have been earned on the judgment had it been paid

earlier, does not benefit the defendant by being able to use the

money during the pendency of the trial, and does not encourage

settlements. 
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Attached is an analysis of prejudgment interest for future

damages by Joseph Eisen, an accountant.  This analysis

conclusively establishes that, due to the method of calcula-ting

future lost earnings, allowing prejudgment interest would

constitute a windfall to plaintiff.

2. Future Pain and Suffering

The jury is not asked to separate past and future pain and

suffering, but rather to award one lump sum for all pain and

suffering.  Typically, the plaintiff testifies at trial as to the

pain and suffering that (s)he has experienced up to the time of

trial with particular emphasis on the pain and suffering that the

plaintiff continues to experience.  The plaintiff's doctor then

opines as to the diagnosis and prog-nosis and what may be expected

for future pain and suffering.  Of course, the jury charges on

pain and suffering do not discuss in any way discounting the

future pain and suffering to a present value or any similar

considerations that the jury should consider in rendering a lump

sum award for pain and suffering damages.

We believe that prejudgment interest could be awarded for

future pain and suffering damages.  The current standard jury

interrogatory does not separate pain and suffering into past and

future damages.  It could add complexity to the jury

interrogatories by requiring that pain and suffering damages be

broken down into past and future damage awards.  Also, the jury



3 N.J.S.A. 39:6A-12 prohibits the amounts collectible
or paid pursuant to the personal injury protection coverage
of an automobile insurance policy from being introduced into
evidence.  Thus, medical expenses generally are not relevant
in a personal injury action involving an automobile
accident.
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instructions do not deal with computing future pain and suffering

on a present value basis.  Moreover,  intuitively this is a

difficult concept to comprehend, let alone tell the jury how to

compute.  Notwithstanding that our instinct and inclination is to

recommend adding prejudgment interest to an award of pain and

suffering damages, we would suggest that the Supreme Court's

evaluation of this particular question might benefit from some

additional research concerning the practical ramifications, if

any, on settlement and trial practice stemming from decisions by

other jurisdictions to disallow prejudgment interest on this

component of damages.

3. Future Medical Expenses3

Plaintiffs typically present evidence as to the actual

medical expenses up to the time of trial.  With regard to future

medical expenses, plaintiffs typically present a doctor's

testimony as to what the future medical expenses would be if those

medical services were rendered at or about the time of trial.  In

other words, there typically is not any evidence presented as to

the present value of the future medical expenses, but rather the

current costs to provide those medical services in the future.  In
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effect, plaintiff's evidence on future medical expenses assumes

that the interest and inflation rates will offset each other. 

Although the Court did not specifically ask the Committee to

address future medical expenses -- and they typically are a minor

portion of a total jury award -- the discussion with respect to

future lost wages is equally applicable to future medical

expenses.  The standard jury interrogatory specifi-cally asks the

jury to separate past and future medical expenses.  Additionally,

in effect, plaintiffs typically present the present value of

future medical expenses at the time of trial.  Accordingly, for

all the reasons set forth with regard to future lost wages, there

is no rationale for awarding prejudgment interest on future

medical expenses. 

Respectfully submitted,

Amy P. Chambers, P.J.S.C.
Michael S. Stein, Esq.
Thomas P. Weidner, Esq.
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